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Before the court are motions for summary judgment by defendants Nova Casualty Co.

(hereafter Nova) and R. Marcil Associates, Inc. (hereafter Marcil).

Plaintiff operated a motel known as the Mason hm located at 1384 Route 206,

Masonville, N.Y. On December 7, 2004, the property was flooded and raw sewage leaked into

the basement of the building due to a broken pipe.

On October 28,2004, plaintiff had applied for a policy of commercial insurance through

defendant, NOlih Star Insurance Services, Inc. (hereafter NOlih Star), an insurance broker. The

broker then contacted Marcil, an agent for Nova, who forwarded the necessary application and

other information to Nova. (Freitag Affidavit, Ex. A.) A policy was issued by Nova effective

November 1, 2004. (Freitag, Ex. B).

In its motion for summary judgment plaintiff argues two main points. First, that it did not

receive notice of the flood loss until eight months later on August 18,2005 thus violating the

policy provision requiring prompt notice of loss. (Freitag Ex. N.). Second, that plaintiff did not

preserve the propelty and make it available for inspection resulting in spoilation of evidence.

Summary Judgment can only be granted when there are no triable issues of fact. Phillips

v Joseph Kantor & Co. 31 NY2d 307 (1972); Wanger v Zeh 45 Misc.2d 93 aff'd 26 AD2d 729

93d Dept. 1966). The affidavits and other materials submitted must be examined in the light

most favorable to the party opposing the motion. Robinson v Strong Memorial Hospital 98

AD2d 976 (4th Dept. 1983).

It is clear that late notice of a loss will absolve the insurer from liability for the damages

arising from the loss. Argo Corp. Greater NY Ins. 4 NY3d 332 (2005); Security Mut. Ins. v

Acker-Fitzsimons 31 NY2d 436 (1972); Deso v London & Lancashire Ind Co. 3 NY2d 127

(1957); Gershow Recvcling Corp. v Transcontinental Ins. Co. 22 AD3d 460 (2d Dept. 2005).

Plaintiff claims to have notified Nick Pineda of North Star by fax on December 7,2004

and by telephone thereafter of the flood damage. (Vakharia Affidavit Paragraphs 14-16; Young

Affidavit, Ex. F; Vakharia Deposition at Freitag, Ex. G, p.93-101). Patrick Vakharia, president

not know name the company told

him he did not have the policy yet and it was coming. (Freitag, Ex. G pp. 93-99). Vakharia also

testified that Nick Pineda was his only point of contact. (Freitag, Ex. G, p. 99)
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The difficulty with this claim is that Pineda and North were plaintiffs broker and not

an agent of Nova. Both Michael Cascio, Vice president of Nova, and Nicholas Esposito,

President of Marcil, state in their affidavits that Marcil was Nova's agent and that North Star was

plaintiffs broker. (Cascio Affidavit, dated Jan. 2,2008, Esposito Affidavit, dated June 13,2008,

Paragraph 4 and Freitag Affidavit, G, p. 104). This is confirmed by Patrick Vakharia,

president of plaintiff, in his own affidavit where he admits:

"That on or before October 25,2004, I contracted with
Nick Pineda of North Star Insurance Services, LLC...an insurance
broker/agent, to an insurance policy for the premises.
Defendant North Star then contracted out, refened and placed the
writing, binding and insurance of the policy to defendant R.
Marcil." (Emphasis added). (Vakharia Paragraph

Similarly in its complaint plaintiff states:

"Plaintiff contracted with defendant North Star to procure
an insurance policy for the motel commonly known as Mason 11m."
(Emphasis added) (Complaint, paragraph 6).

It is also clear that notice to the loss claimant's insurance broker is not notice to the

insurance company, when the policy requires notice to the company. This provision of the Nova

policy is at Freitag Exhibit B, p. 15 and states "In case ofloss 'you' must: a) give' or 'our'

agent prompt notice..." Numerous cases hold that notice must be given to the insurance company

and not the claimants' broker. Security Mutual Ins. 11 Acker-Fitzsimmons, supra at p. 442, n. 3;

Gershow Recycling Corp. 11 Transcontinental Ins. Co. , supra: Bennion v Allstate Ins. Co. 284

AD2d 924 (4th Dept. 2001); Shaw Temple A.ME. Zion Church 11 Mount Vernon Fire Ins. Co.

199 AD2d 374 (2d Dept. 1993).

Vakharia also claims he did not know who the insurance company was and did not have a

copy of the policy. But the policy was mailed by Nova to plaintiff on November 22,2004, at the

address shown on the policy application for the Mason Inn, 1384 Route 206, Masonville, NY

13804, (Moczemiak Affidavit, dated 2008). policy was !HUJl!"A~ at

same time to Marcil, as agent, and was stamped received by Marcil on December 2004.

(Rickard Affidavit, dated June 13,2008, Ex. A). Furthermore, Patrick VakhaI'ia signed both the
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application insurance and a Hotel/Motel Supplemental QuestiOlmaire on forms with the Nova

name on them on or about November 16,2004. (Esposito, B). Thus his claim that he did not

know who the insurance company was in order to give notice is not credible.

Even if we assume Vakharia did not know who the insurance company was, he took no

steps to try to find out other than talking to his broker and an insurance adjuster he had used on a

prior claim. (Vakharia deposition at Freitag 6, pp. 93-101). The burden of proof is on the

plaintiff to establish the reasonableness of these excuses. !d:!.:§.flliimf!:1..&gj1l:.i&l!2.J:.~~'ffLl1JJ.:.

5 NY3d 742 (2005); supra. The excuses claimed by Vakharia

are not sufficient to meet plaintiffs' burden of proof. He knew there was a loss immediately after

it occurred on December 7, 2004, he was not injured or unable to give notice, and he took no

steps, other than talking to his own broker, to try to find out who should get notice. Thus his

actions are not reasonable and do not constitute extenuating circumstances preventing prompt

notice. See Securitl!. Mutual Ins. v Acker-FitzsimmonsJ supra at 441; PO'wer Authority v

Westinghouse 117 AD2d 336 at 342 (l s( Dept. 1986).

It is also clear that notice of loss to the insurance company eight months after the

occurrence does not comply with the prompt notice requirement of the policy. Notice as little as

days after the event causing the loss has been held to be unreasonable delay as a matter of law.

Rushing v Commerical Casualty Ins. Co. 1 NY302 (1929); Deso v London & Lancashire Ind.

Co. , supra (51 days); Power Authority v Westinghouse, supra (53 days); Pandora Industries v

St. Paul Surplus Lines Ins. Co. 188 AD2d 277 (1 S! Dept. 1992) (31 days). Obviously with a pipe

leaking raw sewage plaintiff had to take immediate steps to stop the leak and clean up the sewage

to prevent a health hazard, which the policy permits. (Freitag, Ex. B, p. 1 paragraph 2). In

Pandora Industries, supra, a broken pipe caused damage to stock and the stock was removed, but

notice was not given to the insurance company until 31 days after the event. The Appellate

Division affirmed summary judgment in favor of the insurance company.

Pandora Industries demonstrates that prompt notice is requiredJor two reasons: So the

m~;ur"m(:e con:lp,my can to IS under the policy

and the extent of the damage. If notice is delayed, the insurer loses this opportunity. Thus the

policy also requires the insured to make the damaged property available for inspection by the
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mS1LlraJt1Ce cOlnpany. B, p. 1 paragraph 6).

The reason why an opportunity for inspection is important to the insurer is demonstrated

by this case. Patrick Vakharia and other people on the scene shortly after the flood have given

differing explanations of the cause of the flood: broken pipes, loose pipes, sump pumps turned

off, springs on the hill behind the property causing water in the basement or a leaking toilet

(Freitag Affidavit, Paragraphs 1 15 and Exhibits H, M, T. pp. 69-73). If the water in the

basement was caused by water run off or seepage or sewer backup it is not covered under the

policy. (Freitag, pp. 7~8 and Exhibit B, p. 12, paragraph 6). Without the opportunity to inspect

the property at the time of the flood the insurance company cannot determine the cause for itself

to decide if the cause is a covered peril, or to defend itself.

After the flood plaintiff not only stopped the leak and cleaned up the water or sewage as

permitted, but also removed and discarded carpets, dry wall and ceiling tiles. (Freitag, Ex. 6, pp.

90-91, AP and AR). It is unclear who actually performed the clean up and discarded the

materials. (Freitag, Paragraph 24). Plaintiff in its answers to interrogatories was unable to give

any information as to the location of any such individuals and they were paid in cash. (Freitag,

Ex. 5, paragraph 4, and Exhibit AT, Paragraph 2).

Compliance by plaintiff with the requirement to preserve the damaged property for

inspection by the insurer is a condition precedent to on the claim. When it is not done,

the complaint must be dismissed. Seaport Park v Greater N Y Mut. Ins. Co. 39 AD3d 51 (1 sl

Dept. 2007); Sulner v G.A. Ins. Co. 224 AD2d 205 (1 sl Dept. 1996); Argo Corp. v Greater NY

Ins. , supra.

Plaintiff relies on Guardian Ins. v Chemical Bank 94 NY2d 418 (2000) to attempt to

establish that North Star was Nova's agent and therefore notice to North Star would be the same

as notice to Nova. The Guardian case is clearly distinguishable. It arose in the context of a

fraud perpetrated by Jerome Rutberg an employee of an insurer broker who was an agent of

Guardian. Rutberg simply telephoned Guardian and asked for checks for policy loans or

issued the checks in the names of the policyholders and Rutberg forged endorsements and cashed

the checks. The Court of Appeals held on the basis ofUCC3-405 (l)(c) that Guardian and not
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Chemical, dra~we:e barlie was liable bec:aw;e Guardian was in the best position to prevent the

forgely.

The Court of Appeals said:

'" A broker may be found to have acted on behalf of the
insurer *:1< as to be deemed the agent of the insurer and not the
insured'" so long as there is evidence of an authorization,
or some fact from which a fair inference of an authorization by the
company might be deduced to make an insurance broker the agent
of the company'" supra at

There is no proof that Nova authorized North Star to act as its agent. (Cascio Affidavit; Freitag

Paragraph 6; Esposito Affidavit).

Plaintiff alleges that because it wrote a premium check to North Star, which it infers was

transmitted to Marcil and then Nova, that this makes North Star an agent of Nova. (Young

Affidavit, dated March 26,2006, Ex. A). Such is not the case. Even if we assume that North

Star somehow became Nova's agent to collect the premium, that does not make North Star

Nova's agent for receipt of notice of loss. 'The mere creation of an agency for some purpose does

not automatically invest the agent with 'apparent authority' to bind the principal without

limitation." Ford v Unitv Hospital 32 NY2d 464 (1973).

Under the facts of this case, plaintiff has failed to raise a triable of fact as to

delay in giving notice and also as to its failure to preserve the property for inspection by the

insurance carrier. Summary judgment is granted to defendant Nova.

Turning to Marcil's summary judgment motion, as an agent of Nova it could be liable for

negligence if it failed to report plaintiffs loss to the insurance company, provided it had timely

notice of the loss. But Marcil did not receive notice of loss until eight months later on August

18, 2005, which it promptly sent to Nova. (Seeley Affidavit, dated June 13,2008). In fact,

Patrick Vakharia, president of plaintiff, has repeatedly stated that Nick Pineda at North Star was

his only "point of contact." (Vakharia deposition at Freitag, Ex. G, p. 99; Vald1aria Affidavit,

to I-',npri", at 10

Thus Marcil was not negligent.

As discussed above Marcil was the agent of Nova, whereas North Star was plaintiffs
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broker. Thus as testified to by Patrick Vakharia, of plaintiff, he dealt only with

Pineda and had no contact with Marcil. Since there was no contact between plaintiff and Marcil

there is no privity of contract between Marcil, as agent of the insurance company and the

plaintiff. 213 AD2d 386 (2d Dept. 1995); !1ll1!dm..t:.L/d.§jJ~

:dJ::;~1!JJ.f'&.J.~Ll11U&:- 196 AD2d 644 (2d Dept. 1993). Since is no contract between

Marcil and plaintiff, Marcil cannot be liable for breach of a contract that not exist.

Nor is Marcil liable on plaintiffs claim for breach of fiduciary duty to plaintiff. Again,

since there is no contract or relation between Marcil and plaintiff there can be no breach.

Second, the courts ofNew York have held that there is no special relationship between an

insured and its own broker and that the broker's only duty is to "obtain requested coverage for

their clients within a reasonable time or inform the client of the inability to do so." Afurphy v

Kuhn 90 NY2d 266 (1997); Catalanotto v Commercial Mut. Ins. Co. 285 AD2d 788 (3d Dept. 

2001); Ambrosino v Exchange Ins. Co. 265 AD2d 627 (3d Dept. 1999). Ifthere is no special or

fiduciary relation between plaintiff and its own broker, North Star, there clearly can be none

between plaintiff and Marcil, with whom plaintiff had no contact or contract.

Marcil's motion for summary judgment is also granted.

It is therefore

ORDERED, that summary judgment is granted dismissing plaintiffs complaint against

the defendants Nova Casualty Co. and R. Marcil Associates, Inc.

Dated: August 11,2008

Acting Supreme Court Justice
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